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The new Scotus nominee has been undergoing hearings in the Senate the past few days, which have 
spared some interesting comments, including her blank notes and the term “sexual preference” being 
offensive. But aside from silly stuff, it is necessary to understand what kind of justice she would, which can 
be easily gauged by her past decisions. Reuters did a rundown of notable decisions on four so called hot 
topics and found this: 
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Abortion 


Although Barrett has not ruled directly on abortion as a judge, she has cast votes signaling opposition 
to rulings that struck down abortion-related restrictions. Abortion-rights groups expressed concern 
Barrett could help overturn a decision which legalized abortion. 


Gun rights 


Barrett indicated support for expansive gun rights in an opinion dissenting from a 7th Circuit ruling 
regarding gun ownership by people convicted of serious crimes. She considered a challenge to a 
federal law that bars people convicted of felonies from owning gus. 


Campus sexual assault 


Barrett wrote a 2019 ruling on behalf of a unanimous three-judge 7th Circuit panel that made it easier 
for male college students accused of sexual misconduct to challenge how campus tribunals handled 
their cases. 


Immigration 


In June, Barrett said in a dissenting opinion that she would have let one of Trump’s immigration 
policies go forward. The litigation was over a policy of denying legal permanent residency to certain 
immigrants deemed likely to require government assistance. 


I’m mostly uninterested in the abortion question, but even on all four issues, she’s just a typical center-right 
conservative. Nothing here stands out nor is she radically right-wing. What also caught the attention of some 
people was her judicial philosophy (from National Review): 


Scalia’s “judicial philosophy was straightforward: a judge must apply the law as it is written, not as she 
wishes it were,” Barrett said. 


“Courts are not designed to solve every problem or right every wrong in our public life,” Barrett 
continued. “The policy decisions and value judgements of government must be made by the political 
branches, elected by and accountable to the people. The public should not expect courts to do so and 
courts should not try.” 


This is one place where | vehemently agree with conservatives: the job or purpose of the judicial branch is 
NOT to make or break new or existing laws. Every society has a court system of some kind and in no system 
should courts be making laws. The reason for this is quite simple, which is that courts are very often set 
aside as independent from other parts of government. This is to make the way in which citizens are judged 
as to their guilt or innocence as impartial as possible. It is true that absolute neutrality is impossible, we all 
bring our baggage with us. But functionally speaking, neutrality is well guaranteed when the courts are left 
alone. 
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By the way, if a judicial review decision by any court results in something | like, I’m not going to quibble over 
procedure. When you're a dissident, you take all the wins you can get. And I’m not opposed to using judicial 
review to overturn precedents | don’ like. However, in a society where | was in power, | would not want the 
courts interfering in legislation. 


Where | differ with conservatives is their treating of the Constitution like a holy book, what is called 
constitutional originalism. That means interpreting the constitution as originally meant. Here are a few 
problems with that (from NY Mag): 


The meaning of constitutional language was ambiguous at the time of America’s founding (and even if 
it wasn't, the Supreme Court is a collection of lawyers, not a panel of eminent 18th-century historians) 


A former English major, Barrett knows that written language does not often have a single, 
unambiguous meaning. And the words of our founding document are no exception. The Constitution is 
replete with capacious abstractions like “the general welfare of the United States” and inherently 
subjective phrases like “necessary and proper” and “unreasonable.” In many instances, the ambiguity 
of these phrases was the apparent intention: The Founders effectively postponed the final settlement 
of their internal disputes by concealing their disagreements in imprecise diction. Thus, immediately 
after ratification, Hamilton informed Jefferson and Madison that their narrow interpretation of the 
“necessary and proper clause” depended on an ignorant reading of the word necessary, which “often 
means no more than needful, requisite, incidental, useful, or conducive to.” 


Originalism is not a neutral standard 


Originalism isn’t bereft of intuitive appeal. Given the subjective nature of linguistic interpretation — and 
the natural inclination of human judges to resolve ambiguity in ideologically convenient ways — judicial 
review poses a Clear threat to democracy unless it is bound by some external standard. And 
originalism purports to offer just that. And yet beyond the inherent ambiguity of the Cnstitution’s original 
public meaning, and the unfitness of judges to ascertain it, there is another problem with the standard 
originalism offers: It is an arbitrary principle that plainly advantages conservatives over liberals. 


No one actually wants the U.S. government to adhere to the Constitution’s original meaning 


Amy Coney Barrett herself has acknowledged the undesirability of applying originalism 

indiscriminately, noting in 2016, “Adherence to originalism arguably requires, for example, the 
dismantling of the administrative state, the invalidation of paper money, and the reversal of Brown v. 
Board of Education,” and other institutions that “no serious person would propose to undo,” even if they 
lack constitutional grounding. Barrett's proposed solution to this conundrum is for courts to simply 
avoid ruling on cases where originalism would dictate socially unthinkable overturnings of precedent; 
she wrote in 2017 that “discretionary jurisdiction generally permits [the Court] to choose which 
questions it wants to answer.” 


The “no serious person” thing is quite hilarious, as that phrase itself is imprecise: they’re just assuming 
liberalism. In any event, | don’t predict anything interesting will come from a court with a Justice Barrett. 
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